UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re:
Mary Jo Johnsen NOTICE OF HEARING AND
Douglas Johnsen MOTION FOR RELIEF FROM

AUTOMATIC STAY

Debtors
Chapter 13, Case No. 03-38472

TO:  Mary Jo Johnsen and Douglas Johnsen, INCLUDING TRUSTEE AND OTHER

INTERESTED PARTIES

1. Cendant Mortgage Corp., (Movant), a corporation, by its undersigned attorneys,
moves the Court for the relief requested below and gives notice of hearing herewith.

2. The Court will hold a hearing on this motion at 9:30 am on September 27, 2004,
in Courtroom 228A, 200 Federal Building, 316 North Robert Street, St. Paul, MN 55101 or as
soon thereafter as counsel can be heard.

3. Any response to this motion must be filed and delivered not later than on
September 22, 2004, which is three days before the time set for the hearing (excluding
Saturdays, Sundays, and holidays), or filed and served by mail not later than September 16,
2004, which is seven days before the time set for the hearing (excluding Saturdays, Sundays and
holidays). UNLESS A RESPONSE OPPOSING THE MOTION IS TIMELY FILED, THE
COURT MAY GRANT THE MOTION WITHOUT A HEARING.

4. This court has jurisdiction over this motion pursuant to 28 U.S.C. 88 157 and

1334, Federal Rules of Bankruptcy Procedure 5005 and Local Rule 1070-1, and is a core



proceeding. The petition commencing this Chapter 13 case was filed on December 18, 2003.
The case is now pending in this court.

5. This motion arises under 11 U.S.C. 8 362 and Federal Rules of Bankruptcy
Procedure 4001. This motion is filed under Federal Rules of Bankruptcy Procedure 9014 and
Local Rules 1201-1215. Movant requests relief with respect to a mortgage lien encumbering
real property of Debtors.

6. Debtors above-named are the owners of certain real property located at 38696
Branch Avenue, North Branch, MN 55056, legally described as follows, to-wit:

Lot 6 and 7, Block 46, town of North Branch.

7. The indebtedness of Mary Jo Johnsen and Douglas Johnsen is evidenced by a
Promissory Note and Mortgage dated September 26, 2001, filed of record in the Chisago County
Recorder's office on November 21, 2001, and recorded as Document No. A367154. A true and
correct copy of the front page of the recorded mortgage is attached as Exhibit A. Said mortgage
was subsequently assigned to Movant.

8. The Debtors were current on their mortgage obligation to Movant at the time of
the bankruptcy filing. Movant has not filed a Proof of Claim nor receiving payments from the
Trustee.

9. Pursuant to said Plan, the Debtors were to maintain monthly payments due and
payable pursuant to the indebtedness to Movant outside the Plan.

10.  The Debtors have failed to pay the monthly payments on the indebtedness,
outside the Plan for the months of June 1, 2004 to the present date and as of the hearing date
September 1, 2004 will be due for a total delinquency of $4,555.44 together with reasonable

attorneys fees and costs incurred pursuant to the terms of the note and mortgage.



11. By reason of the foregoing, Debtors are in default on payments under the note,
mortgage and the Chapter 13 Plan. Movant is inadequately secured and entitled to have the
automatic stay lifted and vacated so it can commence foreclosure against the property under the
mortgage pursuant to Minnesota Statutes.

WHEREFORE, Movant by its undersigned attorney, moves the Court for an Order that
the automatic stay provided by 11 U.S.C. Section 362 (A) be terminated to permit Movant to
foreclose its mortgage on the subject property, and for such other and further relief as may be
just and equitable.

Dated: September 3, 2004
USSET & WEINGARDEN P.L.L.P

By: _ /E/Paul A. Weingarden/Brian H. Liebo
Paul A. Weingarden, #115356
Brian H. Liebo #277654
Attorney for Movant
4500 Park Glen Road, #120
Minneapolis, MN 55416
(952) 925-6888
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

IN RE:

Mary Jo Johnsen
Douglas Johnsen AFFIDAVIT OF PETITIONER

Debtors

Chapter 13, Case No. 03-38472

STATE OF F(GYlOl;&
COUNTY OF { )_\N(X\

Lﬁ)&Y&A MK},\\CXCKX}S , being first duly sworn, deposes
and states ~’h€3 is authorized representative of Movant and
has direct real-time access to the computer records of Movant
which are maintained in the ordinary course of business and
that YWD has read the annexed Notice of Hearing and Motion
for Relief From Automatic Stay, and that it is true of her
knowledge to the best of her informatj

Subscribed and sworn to before me this
17 day of 8, 2004.

ORY P Shirley A Browr
§ q'?. y A Brown
. 4 <+ My Commission DD232802
a"pa, ue*o Expires July 16, 2007
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MORTGAGE

Retum To:

Burnet Fome Loans

2001 Sishops Gate Blvd. EG‘V“"E‘E"{IT"C

Mount Laurel, RJ 08054 gﬁso FR;.NCE AVE SD
EDINA, MN §5435- 5298

DEFINITIONS

Words used in multiple sections of this docunxnt are defined below and other words are defiped in
Sections 3, 11, 13, 18, 20 aud 21. Certain rules regarding the usage of words used in this documeut are

also provided in Section 6.

(A} "Security Instrument" means this document, which is dated September 26th, 2001 '
together with all Riders to this docunent

NINNESOTASingle Family-Fannie MaaFredde Mac UNIFORM INSTRUMENT Formy 3024 1401
@*(MN) ©o0s) Q_’,; %:?g‘bs
Paga? o 13 s A

VMP MORTOAGE FORMS - (800)521.7291




A-367154

(B) "Borrower™ isMaxy Jo Reed¢, 8 single person

Borrower is the mortgagor under this Security Insgugent,
{C) "Lender™is Cendant Mortgage Corporation D/B/A Burnet Home Loans

Lender is a Orguoization
organized apd existing under the laws of How Jersey
Lenders addross is 3000 Lasdenball Road Mowat Laurel, WY 08054

Lender is the mortgagee under this Security Instrument.

(D) “Note™ meqns the promissory note signed by Borrower and dated Septanber 26th, 2001

The Note states that Borrower owes Lender Ons Bundred Tweuty-Bight Thousand Nise
Hundzed Dollars and Jeyo Canta Dollars
(U.8. 31318, 300.00 ) plus interest. Borrower has promised to pay this debt in regular Periodic
Payments and 10 pay the debt in full oot later than Dctober 1st, 2031 .

&) "Pro‘:mrty" means the property that is described below under the heading *Transfer of Rights in the

(F} "Loaa" means the debt evidenced by the Note, plus itevest, any prepayment charges and late charges
due under the Note, and all sums due under tis Security Tostrument, plus interest,

{G) "Riders” means all Riders w this Security Inswument that we exequted by Borrower, The following
Riders are 10 be executed by Borrower {chieck box as applicable);

%‘ Adjustable Rate Rider 8 Condominium Rider Scvond Home Rider
Balloon Rider Planned Unit Developraent Rider 1-4 Family Kiger
{_J VA Rider [ Biweekiy Payment Rider Othex(s} [specify]

(¥ “Applicable Law” meang ati comirolling applicable foderal, state and focal i

: v . statures, regulations,
ordinances and administrative rules and oxders (that have the effeet of Jaw) a8 w
nao}n;ac e e e ) ell as all apphicsble foa,

ommunity Association Dues, Fees, and Asscssments™ meane ol dues, fees, SEEEn
charges that are imposed on Borrower of the Froputy by a condomipium mag'u_ tsaudmoﬂm
mﬁm or similar organization. ¢ ot Bomeosmers
ectranic Funds Transfer" means any wansfor of funds, other than trangacri g

f:heck, draft, or sitnilar paper h_asmmm, which is mitiated through an ele:tronic bm:'zins,’l mﬁz
ms&u:;ient, computer, of WAgREtic tape 50 25 to'ordu-. imstruct, or authurize 3 Ginancial instirution to debit
or credit an account. Such term gnyl}:dcs, but is got lmited 1o, poinrof-ssle transfers, sutomated tetler
mfmmm tansactions, trapsfers initiated by telephon2, wire transfers, and automated clearin ghouse
() "Escrow ltems™ means those items diat are described in Section 3,

@;ammzoo»s; Page Z of 318 o Q ! Farm 3024 /01

T S st L



A-367154

T . ——

(L) “Miscellaneous Proceeds” means any compensation, scittemnent, award of dirnages, or proceeds paid
by any thind party {other than insurance proceeds paid under the coverages described in Section 5) for: (i)
damage w0, or destruction of, the Property; (ii) condermation or other taking of all or any part of the
Property; (iif) conveyance in lieu of condemuation; or (iv) misrepreseatations of, or omissions as to, the
value and/or condition of the Property.

{M) "Mortguge Insurance” means inswrance protecting Lender against the gonpayment of, or default on,
the Loas.

(N) "Perfodic Payment” meass the regularly scheduled amount due for (i) principal and interest under the
Note, plus (i) any emounts wuder Section 3 of this Security Tostrument.

(0) "RESPA" means the Reat Estate Scttiement Procedures Act (12 U.5.C, Section 2601 ot 5¢q.) and its

implementing rogulation, Regulation X (24 CF.R. Part 3500), a5 they might be amended foim thme o

time, or any additional or suseessor legislation or regulation that poverns the same subject matter. As used
in this Security Instrument, "RESPA" refers to all requirements and restrictions that are imposed in regard
to a "federally related mostgage loan™ even if the Loan docs pot qualify as a "federally related mortgage
Joay” unider RESPA.

{P) "Saccessor in Interest of Borrower" means any party that bas taken title to the Property, whether or
not that party has assumed Borrower’ s obligations under the Note and/oc this Security Instrunent.

TRANSFER OF RIGHTS IN THE PROPERTY

This Security Instrument scoures to Lendes: (i) the repayment of the Loar, and all renewals, extensions and

modificaticns of the Note; and (ii) the pesformance of Borrowes's covenants and agraements under thic

Security Instrument and the Note. For this purpase, Borrower does hercby mortgage, graut and

convey to Lender and Lender’s successors and assigos, with power of sale, the following descrived

property located int the COUNTY [Type of Recording Jurigdicrion]
- of CRISAGRO [Name of Recording Turisdiction] :

Lot & and 7, Block 46, town or North Bramsh. .

Parcel ID Number: .

35696 BRANCH AVENTER Which exarcently has the address of
NORTH BRANCH . . (Street]
("Property Address"): [Ciy}, Minnesota 55056 {Zip Code)

q-c(uu) 10as) boged of 15 inltine; J&:%’L?’

Form 302¢ 1/01
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re:

Mary Jo Johnsen MEMORANDUM OF LAW
Douglas Johnsen

Debtors

Chapter 13, Case No. 03-38472

11 U.S.C. Section 362(d) provides that on request of a party in interest and after notice
and a hearing, the court shall grant relief from the stay provided under section (a) of this section
for cause, including lack of adequate protection of an interest in property of such party in
interest. Failure of a Chapter 13 debtor to make postconfirmation payments to a mortgagee is

sufficient cause for relief from the automatic stay. Reinbold vs. Dewey County Bank, 942 F.2d

1304 (8th Cir. 1991). Following the debtors' filing of the petition on December 18, 2003 no
payment has been made to movant for the month(s) of June 1, 2004 to the present and as of the
hearing date September 1, 2004 will be due. Accordingly, cause exists for the granting of relief
from the automatic stay.

WHEREFORE, Cendant Mortgage Corp. respectfully requests this Court to grant movant
relief from the automatic stay of 11 U.S.C. Section 362(a).

Dated: September 3, 2004. USSET & WEINGARDEN P.L.L.P

By: _ /E/ Paul A. Weingarden/Brian H. Liebo
Paul A. Weingarden, #115356
Brian H. Liebo #277654
Attorney for Movant
4500 Park Glen Road, #120
Minneapolis, MN 55416
(952) 925-6888




U.S. BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re:

Mary Jo Johnsen
Douglas Johnsen

Debtors UNSWORN DECLARATION
FOR PROOF OF SERVICE

Chapter 13, Case No. 03-38472

Erin Kay Buss, employed on this date by USSET & WEINGARDEN, attorney(s) licensed to
practice law in this court, with office address of Suite 120, 4500 Park Glen Road, Minneapolis,
Minnesota 55416, upon penalty of perjury, declares that on September 3, 2004, | served the
annexed Notice of Hearing and Motion for Relief from Automatic Stay upon each of the entities
named below by mailing to them a copy thereof by enclosing same in an envelope with first class
mail postage prepaid and depositing same in the post office at Minneapolis, Minnesota,
addressed to each of them as follows:

Office of the United States Trustee
1015 U.S. Courthouse

300 South Fourth Street
Minneapolis, MN 55415

Jasmine Z. Keller
Chapter 13 Trustee

310 Plymouth Building
12 South 6th Street
Minneapolis, MN 55402

Steven M. Gale

Stuart E. Gale Law Office
9301 Bryant Avenue S. #101
Bloomington, MN 55420

Mary Jo Johnsen

Douglas Johnsen

38696 Branch Avenue
North Branch, MN 55056

[E/ Erin Kay Buss
Erin Kay Buss




UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

Mary Jo Johnsen
Douglas Johnsen ORDER

Debtors.

Chapter 13, Case No. 03-38472

The above entitled matter came on for hearing upon motion of Cendant Mortgage Corp.,
(Movant) pursuant to 11 U.S.C. Section 362 on September 27, 2004 at the U.S. Bankruptcy
Court, St. Paul, Minnesota. Appearances were as noted in the record. Based upon the evidence
adduced at said hearing, the arguments of counsel, and the Court being fully advised of the
premises,

IT ISHEREBY ORDERED THAT:

The automatic stay imposed by 11 U.S.C. §362 is hereby terminated as to the real
property over which the Movant, its successors or assigns, has an interest, said property legally
described as:

Lot 6 and 7, Block 46, town of North Branch.
Movant may proceed to foreclose its mortgage in accordance with Minnesota Statutes.
Movant's request for attorneys fees and costs shall not be considered as this is governed by state

law. Notwithstanding Federal Rules of Bankruptcy Procedure 4001(a)(3), this order is effective
immediately.

Dated this __ day of , 2004,

Judge of the Bankruptcy Court





